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How to Recover Surplus
Funds after a Non-Judicial
Foreclosure without an
Attorney
 Read this only if you live in the state of Washington.
 You can find all the fact sheets we link to here at WashingtonLawHelp.org.

Should I use this?
If your home was foreclosed and whoever bought it at the foreclosure auction paid
more than you owed on the mortgage, you may be entitled to surplus funds. Use
this guide if you want to try to recover those funds without the help of an attorney.
 Scam warning: Entities will try to “help” you recover the surplus funds –
and charge you a very high fee. They might tell you the process takes a
long time, is not certain, and is very complicated. None of this is true.
 If you plan to hire a lawyer to help you recover the surplus funds, ask for
proof of the amount of the surplus funds. Do not pay more than the
reasonable rate for the attorney’s time that it takes the attorney to handle
the case. Be very cautious about any offer that provides the attorney with
a percent of the surplus funds or requires to you sign a deed transferring
title to the foreclosed property.

What are surplus funds?
These are the funds remaining after the property is foreclosed and the mortgage has
been paid off. Surplus funds can result from different types of foreclosures: nonjudicial foreclosures, judicial foreclosures, or judicial foreclosures following a
default in property taxes.
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 We address only non-judicial foreclosures here. For help recovering
surplus funds after other types of foreclosures, talk to a lawyer.

Do I need an attorney?
No. However, it can make the process easier.
An attorney often handles the process of redeeming surplus funds after foreclosure.
Sometimes they represent the previous owner. Sometimes they represent a creditor
who has an interest in the funds. Advice or representation from an attorney can save
a lot of time and be very helpful. However, you can also redeem surplus funds pro se
(on your own behalf).
If you get a written notice (Notice of Deposit of Surplus Funds Resulting from
Foreclosure) saying there are surplus funds left over after the sale of your home,
consider contacting an attorney for help or just advice, or representing yourself.

Before you get started
First, you must figure out what type of foreclosure occurred. Here are common
foreclosures:


Non-judicial foreclosure is when a mortgage agreement lets the lender
foreclose without taking the borrower to court. This is the most used
foreclosure process in Washington. You can read the rules at RCW 61.24.



Judicial foreclosure: the lender takes the borrower to court to get a
judgment (Court order) to foreclose.



Judicial foreclosure following a default in property taxes happens after
you have been delinquent (fallen behind) on paying property taxes.
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Summary of process for recovering surplus funds after a Nonjudicial foreclosure:
You will need to fill out, serve to all involved parties, give to the Judge, and file with
the court at least these forms:
Motion Requesting Disbursement of Surplus Funds
Declaration
Notice of hearing (not in this packet – get the form from the clerk of court)
Proposed Order Disbursing Surplus Funds (do not file)
Affidavit of Mailing
Supplemental Affidavit of Mailing (optional but recommended)
You can use the sample pleadings at the end of this guide. You should also review
the local rules for the court and county you will be filing in. Read How to Format
Court Documents.
You will probably find out about the surplus funds after getting the “Notice of
Deposit of Surplus Funds Resulting from Foreclosure.” Read the notice carefully.
There could be many names and addresses listed on it that look very similar. Look
closely for small differences, for example: Cherry Lane SE vs. Cherry Ln S.E. You will
need to send a copy of each document listed above using certified and regular
mail to each address on the notice, no matter how similar the name or address
appears to another listed recipient.

What is a pleading?
A pleading is the name for the documents you file with the court. Pleadings have
specific requirements for how you must format them. Here is an example of what a
pleading might look like.
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How to fill out each form
A.

Motion Requesting Disbursement of Surplus Funds

The Motion explains what you are asking the court for.


Identify yourself, including the name of your spouse or co-owner, if any.



State the date you bought the property.



State the date or approximate date you moved into the property.



State that you lived in the property, as your homestead, until you had to
move due to foreclosure.



End with a conclusion: “Pursuant to RCW 61.24.080(3), Mr./Ms./Mx. _______ is
entitled to an order directing the Clerk to disburse to him/her the full
amount of the surplus funds deposited with the Court following the trustee’s
sale of his/her home, less clerk’s fees, if any. A proposed order accompanies
this motion.”



Include the date and a signature line where you should sign at the bottom of
the pleading.
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B.

Declaration

This is where you tell the court facts about your former property. The title of this
document should be “Declaration of (Your Name)”.
Each fact should be its own numbered line item, stated clearly in one or two
sentences. All declarations should have the same beginning and ending language.
Read How to Write a Declaration in a Family Law Case for more tips. Also, see the
sample declaration. If a divorce decree is applicable, attach it to your declaration.

C.

Notice for Hearing (not in this packet)

This tells the court and all other involved parties the date and time you are
scheduling your hearing. To get a hearing date, call the court clerk. Your hearing
must happen at least 23 days after you filed your papers.
Ask the clerk what days and times the court hears motions for disbursement of
surplus funds. Ask when the court is available. They will have their own local
version of this form that they want you to use. (You can also check the courts
website for a blank Notice of Hearing form.)

D.

Proposed Order Disbursing Surplus Funds

You will want the judge to sign this. It summarizes your motion. The title should be
Order to Disburse Surplus Funds from Trustee’s Sale. Underneath the title, you
should print, “[PROPOSED]”. This is the only document you will not file. You will
give a copy (along with your working copies – see below) to the Judge before your
hearing.
See the sample Order.

E.

Affidavit of Mailing

This tells the court that you have notified each involved party that you are trying to
claim the surplus funds. You must declare that you have served, by regular and
certified mail, a copy of each of the documents listed above to each address listed on
the initial notice of surplus funds and everyone who has already appeared in the
case. You should have this Affidavit notarized. See the sample form #6 Affidavit of
Mailing.
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F.

Supplemental Affidavit of Mailing

This should be the last thing you file with the court. You should file, serve, and give
the judge a copy of the affidavit of mailing a week or two before your hearing, once
you have received return mail, or responses from your initial mailing.
You can copy your original affidavit of mailing, adding a section at the bottom that
describes what return mail or responses you’ve received: “As of today’s date, I have
received signed return cards reflecting receipt of the certified mailings to:
_________________________. I have received regular return mail returned as unable to
forward for _____________________. No other mailings were returned.”

Working Copies
You must make sure a copy of every document you file, and the proposed order
(which you will not file), goes to the Judge before your hearing. The Judge will read
this set of copies before your hearing date. We call these working copies (sometimes
working papers).
Ask the court clerk about local requirements for how to submit and label working
copies, and where you should send them. Read What are Working Copies to learn
more.

Serving Other Parties
Similar to working copies, you must get a copy of each document listed above to
every recipient listed on the original notice of surplus funds. You must send the
motion, order, declaration, and both affidavits of mailing to each address by regular
and certified mail.

Filing Documents
You must file all the documents we discuss here with the court clerk. Make sure
your pleadings meet local and state requirements so the Clerk does not reject them.
You should file your documents first, and then send the Judge working copies and
serve other parties. When the court has successfully accepted and filed your
documents, you can send copies.
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Hearing
1.

Bring copies of all of documents. Have your proposed order ready for the
judge to sign. Sign in with the clerk at the front when you get to the
courtroom, before the judge enters. When they call your case, briefly explain
to the judge why you are entitled to the surplus funds. If the judge agrees
with you, the judge will sign your proposed order granting your request for
the surplus funds.
If another party shows up and objects: There might be other liens on the
property. These other liens might have priority over you to the surplus funds.
Typically, these priority liens are junior mortgages or home-equity lines-ofcredit.
Most other liens can only recover surplus funds after the property owner
receives $125,000 as part of the Washington homestead protections.
Homestead protections only apply to principal residences (the place you live
in as your primary home). A judge should be able to determine lien priority,
but you should talk with a lawyer if a party objects to your claim for surplus
proceeds.
After the judge signs the order: The clerk signs a check and sends it to the
address provided by you. This can take up to several weeks in some
jurisdictions.

If you were the victim of a scam:
You should do one or both of these:


File a complaint with the state Attorney General’s consumer protection
division office. Visit atg.wa.gov/consumer-protection or call 1-800-551-4636.



Call CLEAR: 1-888-201-1014
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Get Legal Help


Apply online with CLEAR*Online - nwjustice.org/apply-online



Facing a legal issue in King County (other than Eviction or Foreclosure)?
Call 2-1-1 (or toll-free 1-877-211-9274) weekdays 8:00 am - 6:00 pm. They
will refer you to a legal aid provider.



Facing a legal issue outside of King County (other than Eviction or
Foreclosure)? Call the CLEAR Hotline at 1-888-201-1014 weekdays between
9:15 am - 12:15 pm or apply online at nwjustice.org/apply-online.



Facing Eviction? Call 1-855-657-8387.



Facing Foreclosure? Call 1-800-606-4819.



Seniors (age 60 and over) with a legal issue outside of King County can also
call CLEAR*Sr at 1-888-387-7111.



Deaf, hard of hearing or speech impaired callers can call any of these
numbers using the relay service of your choice.

CLEAR and 2-1-1 will provide interpreters.

This publication provides general information concerning your rights and responsibilities. It is not
intended as a substitute for specific legal advice.
© 2020 Northwest Justice Project — 1-888-201-1014.
(Permission for copying and distribution granted the Alliance for Equal Justice and to individuals for
non-commercial purposes only.)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF _______________________

1
0

In re the Trustee’s Sale of the real property of:
No. ___________________

1

____________________________________
MOTION FOR DISBURSEMENT OF
SURPLUS FUNDS

1

(the Grantor)
1

I.

2

RELIEF REQUESTED

moves pursuant to RCW 61.24.080(3), for an order directing the

1

3
Clerk of Court
to disburse to his/her surplus funds from the trustee’s sale of his/her former home
1

4
1

(the “Property”).

at (Your former address here)
II.

FACTS

Mr./Ms. _______________ purchased the Property in ___________. He/She executed a
5
Deed of Trust
dated ___________, which was recorded on ____________ in the official records

1

of ____________ County under Auditor’s File No. ____________. Due to
6
______________________,
Mr./Ms. _________________ defaulted on their mortgage

1

payments.
7

Mr./ Ms. _____________ seeks disbursement to him/her of $____________, constituting
1

the entire amount of the surplus deposited with the Court, less a clerk’s fee, if any. Pursuant to
8

1

MOTION FOR DISBURSEMENT OF SURPLUS FUNDS – P. 1 OF 3
9

2

Name:
Address:
Tel. :

1
2
3
4
5

RCW 61.24.080, Mr./Ms. __________ is providing notice to all parties who received notice of
the deposit of surplus funds. See Affidavit of Mailing.
III.

6
7
8

Is Mr./Ms. __________ entitled to an order directing the ___________ County Clerk to
disburse to his/her surplus funds in the amount of $_____________?
IV.

9
1

STATEMENT OF ISSUE

EVIDENCE RELIED UPON

Mr./Ms. ____________ relies upon the previously filed Notice of Deposit of Surplus
Funds from
0 Trustee’s Sale Pursuant to RCW 61.24.080, and his/her declaration.
V.

1

AUTHORITY AND ARGUMENT

RCW
1 61.24.080(3) provides for the deposit and disbursement of surplus funds resulting
1

from a trustee’s sale. Specifically, the statute provides that a party seeking disbursement shall
2
file a motion,
giving notice, not less than 20 days before the hearing, to all parties to whom the

1

trustee mailed notice of the surplus. Mr./Ms. ___________________ has given the requisite
notice and3 is entitled to disbursement of the surplus funds.

1

Additionally, Mr./Ms. ________________ lived in the property as his/her homestead
4 was forced to move out following the non-judicial foreclosure. As the owner who
until he/she

1

lived in the property as her residence, the Property is Mr./Ms. ___________’s homestead.
5
Because there
are surplus funds following the non-judicial foreclosure sale, Mr./Ms. __________

1

homestead protection protects the first $125,000 of the surplus funds.
6

1

VI.

CONCLUSION

Pursuant to RCW 61.24.080(3), Mr./Ms. ____________ is entitled to an order directing
7

the Clerk to disburse to his/her the full amount of the surplus funds deposited with the Court
1
8
1

MOTION FOR DISBURSEMENT OF SURPLUS FUNDS – P. 2 OF 3
9

2

Name:
Address:
Tel. :

1
2
3
4
5

following the trustee’s sale of her home, less clerk’s fees, if any. A proposed form of order
accompanies this motion.

6
7

SIGNED and DATED _____________ _____, 20_____.

8
9

__________________________________
[Printed name]

1
0
1
1
1
2
1
3
1
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1
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1
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1

MOTION FOR DISBURSEMENT OF SURPLUS FUNDS – P. 3 OF 3
9

2

Name:
Address:
Tel. :

1
2
3
4
5
6
7
8
9
1
0
1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF _______________

In re the Trustee’s Sale of the real property
of:
1

No. ___________________
DECLARATION OF ________________

1

_______________________
2
(the Grantor)

1

I, _________________________________, declare as follows:
3 over the age of 18 and competent to testify. I make this declaration based on my
1. I am

1

own personal knowledge of the facts contained herein.
4
2. I purchased
the home located at ______________________________ (“the Property”) in

1

_____________ of _________.
5

3. The Property was sold at a Trustee’s sale on _____________.
1

4. The sale resulted in surplus funds of $________, minus costs and attorney fees, for a total
6

of deposited surplus funds of $__________.
1

5. I am seeking an order from the Court awarding me the full $__________ of deposited
7

surplus funds, minus Clerk’s fees, if any.
1
8
1

DECLARATION OF ______________
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9
2

1
2
3
4
5
6

I declare under penalty of perjury of the laws of the State of Washington that this declaration is
true and correct.
Signed and Dated this ______ day of ________, 20____.

7
8

_______________________________
[Print name]

9
1
0
1
1
1
2
1
3
1
4
1
5
1
6
1
7
1
8
1

DECLARATION OF ______________
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF _______________

1
0

1

In re the Trustee’s Sale of the real property
of:
_______________________________
1

1

(the Grantor)

No. ___________________
ORDER OF DISBURSEMENT OF
SURPLUS FUNDS FROM
FORECLOSURE TRUSTEE’S SALE
[PROPOSED]

2

Petitioner __________________, having made application to this Court for an Order of
1

Disbursement of Surplus Funds from Foreclosure Trustee’s Sale following the foreclosure of the
3
1

property located at __________________________, proper notice having been given to all
interested parties as shown by the Affidavit of Mailing, and good cause appearing,
4

1

IT IS ORDERED THAT
5 _________ County Clerk’s Office, upon presentation of this Order, is hereby
The

1

directed to disburse the surplus funds from the sale of the property at
6
_____________________________,
in the amount of $___________, less clerk’s fees if any, to

1

________________________. The Clerk shall issue a check made payable to
7
______________________________
and mail the check to the following address:

1

1

ORDER OF DISBURSEMENT OF SURPLUS FUNDS
8
FROM FORECLOSURE
TRUSTEE’S SALE
_____________
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9
2

1
2
3
4
5
6
7

________________________
________________________
________________________

8
9

Signed on this ___ day of __________, 20___

______________________________
JUDGE

1
0
1

Submitted this ____day of _________, 20___
1

________________________________
(Grantor)

1
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1

1

ORDER OF DISBURSEMENT OF SURPLUS FUNDS
8
FROM FORECLOSURE
TRUSTEE’S SALE
_____________
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1

SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF _____________

1
2

In Re the Trustee's Sale of the real property of:

NO. ___________________

__________________________

AFFIDAVIT OF MAILING

1
3

(the Grantor)
1

I, 4_______________________________, first being duly sworn, depose and say:
1

On _______ ________, 20_____ I served the Notice of Appearance, Note for Motion
Docket,5Motion to Disburse Surplus Funds, Proposed Order to Disburse Surplus Funds,

1

Declaration of _______________________, and Affidavit of Mailing filed herein on the
6 individuals by mailing to said individuals true copies, addressed to their last known
following

1

regular addresses as shown in the Trustee’s Affidavit of Mailing filed herein, and deposited in
the Post7Office at __________________ in the manner specified in RCW 61.24.040(1)(b),

1

namely by both First Class Mail and by Certified Mail, return receipt requested:
8

1

AFFIDAVIT
9 OF MAILING
Page 1 of 2

2

1
2
3
4
5

[Input all addresses as printed in the “Notice of Deposit of Surplus Funds Resulting from
Foreclosure”]

6
7
8
9
1

Dated:___________________

_______________________________
Signature

0

_______________________________
Print Name

1
1
1
2

SUBSCRIBED AND SWORN TO before me this ___ day of ______, 20___
1

STATE OF WASHINGTON
County3of _______

1
4
1
5
1
6
1
7
1
8
1

AFFIDAVIT
9 OF MAILING
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2

)
)

ss:
________________________
Notary Public
My Commission Expires____________
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SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF ________________

1
0

In Re the Trustee's Sale of the real property of:

NO. __________________

___________________________

SUPPLEMENTAL AFFIDAVIT OF
MAILING

1
1

(the Grantor)
1

I, __________________________, first being duly sworn, depose and say:
2

On ________________ I served the Notice of Appearance, Note for Motion Docket,
1

Motion to Disburse Surplus Funds, Proposed Order to Disburse Surplus Funds, Declaration of
3

_________________, and Affidavit of Mailing filed herein on the following individuals by
1

mailing to said individuals true copies, addressed to their last known regular addresses as
4

shown in the Trustee’s Affidavit of Mailing filed herein, and deposited in the Post Office at
1

____________________ in the manner specified in RCW 61.24.040(1)(b), namely by both
5

First Class Mail and by Certified Mail, return receipt requested:
1
6
1
7
1
8
1

AFFIDAVIT
9 OF MAILING
Page 1 of 2

2

1
2
3
4
5
6
7
8
9
1

As of today’s date, I have received signed return cards (copies of originals attached hereto)
reflecting receipt of the certified mailings to all addresses except the following:
0

1

As of today’s date, I have received returned unopened Certified Mail from the following
addresses:
1

1

As of today’s date, I have received returned unopened First Class mail from the following
addresses:
2

1

No other mailings or signed return cards were returned to our office.
3
1

Dated:___________________

_______________________________
Signature

4

_______________________________
Print Name

1

5
SUBSCRIBED
AND SWORN TO before me this ___ day of ______, 20___
1

STATE OF WASHINGTON
County of ______
6

1
7
1
8
1

AFFIDAVIT
9 OF MAILING
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2

)
)

ss:
________________________
Notary Public
My Commission Expires____________

